OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Rrilirocad Commissior of Texas
Cepitol Ssation
Auetin, Texes

Attention: Mr., C, L. MoNernee

Dear Sirs:

 your\requedt ror an opinion on the

Ve have
» froe your letter asa

above ceptioned g
follows:

. oorneotion with party movememt of
# 4n speelal cars and in speocisl traine,

Undey the provisions of Tection 9 of.

: 6448 reading: 'Th: Commission shall have
power to prescribe reesonable rates, tolls and
chargees for ell other services performed by any
raflroad **'; is the novement of passengers in
specisl curs and in speclsel treins, where it is
necessary tc assexble equipment and/or orews, of
such nature to be smbreced in the provision t'all
other services performed' for which the Commission
may prescribe reascnaeble rates, tolls or charges,
slthough 2uch charges mey result in per cspita
fares in excess of three gonts per mile,

NO COMMUNICATION 1$ TO BE CONSTRUKD AS A DEPARTMENTAL OPINION UNLERS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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*In order that you may fully uaderstand the
situstion, soxe explanation of the proposition
whiock prompts the inguiry sppears proper.

“Pariffs of the Texes reilroads goveraning
psrty moveasnt of passengers in speeinl oesrs and
in r:::ehl trains provide for, in sddition to the
pu se of & minimum Bumber of tiskets based oa
the adult first cless fars, & furtlher ainimum
ehargs par osr or per tyrain,

"Wwithin Texes these ninimum echarges appl
for sthe entire movemeat regerdless of the n-{u _

of reilroeds involved in the henl. Iz other states
and on interstiate movements sush eharges apply =
saperately for eaeh line amd receatly the rell-

roads requested suthority to apply that basis
intrastate in Texes.

*"Fursusat t0 pudlic bearing L{n the matteyr
ths Commission issued az order requiring ssmosllia-
tion of the minimtm eharges in their eativesy for
She reason that Tor sertais distances thelir appli-
cstion resulted ia pey sapite fares in excess of
three cents per mile. For informetion, s eopy
of Pasasnger Ciroular No. whish sudbolies the
order is attached.

"Mhe provisions cf the order were based large-
upon a ruling mede to the Commission Felruary 12,
1914, by Mr. Luther Nichols, Assistant Attorney
General at that time, & opy of which is also attashed.

*Me rellroeds have recently petitionsd e
Commiseion to reccaslder the mstter whieh petition
ssta forth ressons why it is believed Shat the Com-
nission hes placed srronecus oconstruotion upan the
govorni:g statutea. A eopy of the petition 1w
snolosed,

"In further explanatiop, you sre advised that
the genersl proviaions of the sdove nmentionsé tariils
were not preseribed by the Commission but were plesced
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in «ffeot during the neriod of Pedersl Control cf
rallreads. beginning Februsry 28, 1917, and con-
tinced in efTeet under Tection 208-e of the 17220
Trensportation Aet (U, 7, Cole, title 49, “ea. 76),
sxoept thet subnenuent te Tabruary 29, 1920, the
Commissicn haa nuthorized some incresses in the
mioimum charges. However, prior to Fedsral Control
the Commsizsion had prescribded farez for party move-
ments in specicl cara and In spesial tresins inolud-
ing wininum cherges which, for sertsin Aistances,
resulted in per ocapite ferss in ¢xcess of thrse
deantn per mile.

*The roreguing, in eonnection with the doswments
sttashed, I bulleve explains the mitustion, and ag.
your convenienes the Comsisaion would bs pleuned teo
receive your esdvice in tie rmetter."

Artiele 6416, Yeracn's Aanotated Civil Jtatutes, reads
as follows: : _

“The paszsager {sre apoa all rol lroeds {n this
- 8%ate shall be three conts per mile, with an ellow-
ange of baggage to asch pasatngsr not %6 sxcesd one
Rundred pounds {8 welght; provided, howsver, that
ubsre the fare i» puid tc the condustor, the rate
thall bde four ¢sats [er clle, exoe;t fror the sta-
tions where no tlckets are sold, sud thet the minisum
sharges in no eats shall be lsssz than twenty-rive
eexts; snd provided, farther, shat when the rassenger
fare does 8ot end An five or neught, ths sesrert sum
50 snding shall bo the fare; provided that in neo
caresshall shilldren under ten years of sge Do sharged
e higher reate of fere thean two osuts per mile. Raile
rosds stell de required tc keep thelir tliecket offices
open for helf en hour prior toc the departure of trsins,
and upon fa lure to &0 &0 b ey shall nct oharge zore
thsn tiree cente der mile,”

In enumerating the dutlies of the Rallro:d Cormiscion,
Mubsection 1 of Article &S44%, Vernon's Annoteted Civil Ztatutes,
provides:

*1l. Acopt ®il necesaary reten, charges snd
resgulations, to govern snd regulste rrelight and
passenger trefris, to sorrest sbuses and prevent un~
Just disorimineticn and extortion {in rates of Creight

snd passenger trafrfie oz the 4ifferent ruilroais in
this "tete.”
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“ubseeticn 9 of the serw srticle resds sa follows:

"ake ané ectadblish reasonsble rates for
the trensportaticn of psgseugers over sach reil-
rosd subject herets, «hioh retes shal)l not excend
the rates fized by law. The Commiscion shall have
powar to nresoribe reasonaltle retes. tolls or

Wﬁo&m.uﬂ_‘mse_i c{.&%ﬂ.m
Tallread subject bereto."” (Imphaslis a).

Article &416, suprs, provides that "the pessenger fere
upca 8ll reilrosds 1u Texss shall be three cents per mile™, which
inocludes an allowence not to excesl one hundred pounds of baggage.
The question to be dotermined is whether it wes intended that
this maximum psssenger fare should apply to eesch passenger trans-
ported on the pesasuger traing, regardless of whether he be

transported on regulerly soheduled treins or spedisl cars or
spesoinl trsins, '

The first pars of subssotion § of Article 6448, supre,
provides that the Rellrosd Commpisasion shall "meke s« establish
Teasonable retes for the transportatica of pessenigers over each
rallrosd sudbjeot hereto, which rates sisll not exeeed the rates
fixed by law”, end the latter part of seid subssotion provides
that “the Commission ghell hLave power t¢ presaoribe ressonadle :
rates, tolls or charges for all other services psrformed by any
railroad subject hersto.*

A gsreful study of subseaticn § of irtiale 6448 re-
veals that it is not e¢lear ond definite, and thersfore we wilil
have %0 lo0k to the deparimental oonstruotion of the asme.

\ Yor over twenty-five years your departmeant has
conatrusd the adove atatute ss giving the Raflroad Commissicapower
to f£ix charges (in excess of maximum fares frovid-ﬁ for in
Artiole 6416) that may bs aberged by the rellircads of this state
for the transportation of pasasngers on specisl passenmer gars
end_speolal passenger trains,
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In discussing ' atel ¢ tion, 39 8
Jurisprudence, page 2“, = 1&, m paﬁ, a8 follows:

"The scurts will ordinarily sdopt and uphold

s caonstruction plesced a statute by an executive
off'iser or t o with its administra-
tion 1 the statute is an ! oF uncertain

and

the conatrustion so given 1t 1s yeasoushle. in other
vords, the juiisisry will adhore to an executive or
depertae soustruction of an ambiguous statute
wnless it 1s clearly exrvoaecus oF unsound, oF unless
1t vill result in sericus hardship o injustice
slthough 1t might othervise have ingliced te

lage & different sonstrustion the set.” Shew

nking Commission vs., Story, 8. W. {(29) 277,
Scpreme Court of Texas.

The above iple of law seess teo Le well sattled
in this state, and it bhas besen followed in meny cases, Our of
the lstest of these cases is Stanford, ot al, ve. Butler, et al,
1.3}6.\!. (2¢) 263, (Supreme Court Opinion rendered on June 22,

L]

Iz an sble opinion wyitten Ron. Luther Nickels,
Assistant Attorney Gensrel of Texas 1918, he disgussed the
firet part of vhat 1s now subssation 7 of Awticle 6343 but
ignired the latter provision of the same. Also he falled to
answer the last gquestion in assid opinicn which is applicadle
to cur present situstlion. ‘

In connsetion with this opinion 1t should be pointed
out that the Railvoad Commiasion Texas bas construed the
above statutes faor over & quartsr of a century, and ths Legls-
lature is presumed to bhave boen awvere of this interpretation
and they hawve 0ot 80 ok as emended the same: o dons anything
that wvould indicate a2 gontrsry intent.

Ve thiuk that the construction pleced on subsestion
9 of Article G442 Ly the Reilrosd Coumissien is resascmadle, and
we ave of the opinfoc that the Rallyoad Comdssion wey presseibe
reasonable cherges (in ezcess of the msxiwmum fares yrovided for
in Article 6816) thet maybe charged by the rallronds of this
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State for the transportation of passengers on specisl passenger
cers and special passgnger trains. V¥We think such special
passenger cars sad sgocul pnun:;er tralas are within the
meanling of the term "other services” as the same 1s used in
subsection 9 of Article 6448, supra.

Yours very truly
ATTORNEY GENERAL OF TRXAS

é ,
5y 3. . Davis, .)‘z-}.'l

Assistant
JCDirt
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